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LEGISLATIVE ‘‘INEFFICIENCY’’ IN 
FIGURES? 


Amidst the deluge of criticisms of the 
inefficiency of Congress it ought to be 
known that what statutes it managed to 
enact were substantially lawful. That is to 
say during the past 136 years it enacted 
the unbelievable number of 50,060 laws, of 
which entire number only 49 were set aside 
by the Supreme Court as being contrary 
to the Constitution. When the vast deal 
of logrolling, iniquitous senatorial cour- 
tesy and compromising expediencies pre- 
vailing in Congress are taken into account, 
this result evidences either a questionable 
degree of tolerance by the Supreme Court, 
a striking amount of luck on the part of a 
political Legislature, or a knowledge of the 
law. Certainly it is a commendable 
record. 


It would appear from an address by 
Congressman Ramseyer of Iowa that the 
State Legislatures, however, evidenced far 
less efficiency in law making than did Con- 
gress. They were more careless or were 
more given to passion and prejudice than 
were Congressmen. We shall presently see 
that the latter influence was probably para- 
mount. There seem to have been 405 
efforts of the several State Legislatures up 
to 1922, that the Supreme Court felt com- 
pelled to declare to be void. 


An analysis of these decisions would ap- 
pear to indicate a State tendency to im- 
pinge upon the Commerce Clause of the 
Federal Constitution. This weakness 
would seem to be evidenced more often in 
tax cases than in direct attempt at regula- 
tion, though there are many railroad rate 
eases. It was a long time before State Leg- 
islatures and City Councils learned the dis- 
tinction between an occupation, an ad 





valorem and a specific tax. They also had 
to learn that regulation could not be done 
in the name of taxation. And yet Con- 
gress itself made egregious errors in like 
experiments with the police power. Con- 
gress as often impinged upon the Tenth 
Amendment through the pretext of pre- 
venting white slavery, child labor, or the 
hours of employment of women, as the 
States did upon the Commerce Clause. If 
there be little excuse for the State Legis- 
latures it can in reason be shown that there 
is less for Congress. It is worth while to 
give it a thought. 


The principle of States rights is a fetish. 
Indeed, the best statesmen and doctrinaries 
are in accord that the destruction of the 
spirit of the Tenth Amendment spells the 
destruction of the Federal Government. A 
fortiori, a weakening of it is too violent a 
threat to pass unnoticed. A State Legis- 
lature therefore is laboring under a deep 
conviction of both right and duty when it 
cl‘ngs persistently to what it believes to be 
the rights that a State should not surren- 
der. If there be a doubt it is resolved in 
its own interest. Congress, on the con- 
trary, enacts these objectionable statutes 
as a political expediency, or in response to 
passing whim, fad or passion, and not as 
the result of reason or conviction. Its re- 
sponse to a pitiful picture of the sweating 
child, the tortured girl, or the overworked 
woman is a most commendable personal 
impulse, but it is a questionable legislative 
guide. It obviously invites a necessary 
judicial interference in order that the 
spirit of the Government shall live. 


But the happening of these things serves 
a purpose most difficult to excel. It keeps 
alive the principle of States Rights to the 
extent of dignifying it into a profound 
doctrine. Acquaintance with its origin 
and history and application is thereby 
stimulated to a commendable extent. This 
does not mean a universality of thought in 
application, though it be well nigh so in 
principle. Even the Delegates to the Fed- 
eral Constitutional Convention were not 
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wholly in unison. Indeed the Nation has 
divided into Hamiltonian and Jeffersonian 
groups. If there be a difference today it 
appears to be more in designation than in 
degree. 

Territorially the cases are not confined. 
Kentucky led with 28 unlawful attempts at 
regulation. Louisiana followed with 25 
and New York was next with 24, Penn- 
sylvania with 21, Texas with 17, Missouri 
with 17, Tennessee with 15, Georgia with 16, 
North Carolina with 12 and Virginia with 
12. But we will not be unmindful that 
these States have had a much longer and 
more fruitful time for the ‘‘trying out’’ 
period of Constitutional limitations than 
the newer States. The old States had an 
early start, but some new States have 
shown a greater experimental urge. We 
find California with 14, Iowa with 9, Kan- 
sas with 13, Minnesota with 10, North 
Dakota with 4, Oklahoma with 12, South 
Dakota with 6, Washington with 8, West 
Virgin'a with 6, Wisconsin with 7. On the 
other hand we find Connecticut, Delaware, 
Idaho, Rhode Island and Wyoming with 
clean records. They did no unlawful legis- 
lating, or at least were not exposed in 
Court. 


Chronologically the record also varies. 
Only two eases arose between 1800 and 
1810. There were six between 1810 and 
1820, and ten between 1820 and 1830, and 
only two between 1830 and 1840. Then the 
Legislatures seemed to have grown a bit 
more restive and aggressive. Things were 
not going just right. The address shows 
that 52 State statutes or town ordinances 
were nullified between 1880 and 1890. 


Examined from another viewpoint of 
time, we find that 245 cases arose prior to 
1907, of which only 22 arose during the 48 
years prior to 1840. It appears that 160 
cases came up between that date and 1922, 
which was as far as the report went. The 
average was less than a case in two years 
between 1792 and 1840. It averaged more 
than three a year from 1840 to 1907. But 
sinee 1907 there have been more than ten 





cases a year! Legislators have been too 
prone to abandon reason and. to surrender 
to passion or popular clamor. They lost 
the anchor of the Constitution and began 
to drift with the wind and tide of imma- 
ture temporary clamor. 


These figures and dates connote a state 
of the public mind that will not fail to be 
read by the student of human nature and 
mass psychology. People first commenced 
to crowd one another in the East. Then 
they commenced to monopolize in industry. 
The bankers succeeded in centralizing 
finances. The farmers vainly sought arti- 
ficial prices, uncontrolled by supply and 
demand. Natural rights were ignored. 


Instead of being satisfied with normal 
profits so far as the manufacturers were 
concerned, or awaiting the next turn in 
the weather or markets, so far as the farm- 
ers were concerned, we find them all turn- 
ing to statutory stimulation. No less 
impressive were the uplifters who would do 
by statute what had been neglected and 
what could be done only at the fireside. 
The result was an artificial and superficial 
status by way of Government, economics, 
society and finances. Then came upon the 
earth the era of trusts. In its train came 
the so-called agrarian movements, followed 
promptly by the child labor, hours of serv- 
ice, employment of woman and other al- 
leged prohibitive measures. Then came 
the Rooseveltian period of ‘‘trust busting,” 
when a single State like Missouri, stood 
alone against giant aggregations of wealth. 
The State and Federal court dockets were 
jammed with litigation. These are straws 
that indicate the direction of the popular 
mental and spiritual trend. They will 
serve to start the mind and memory at 
work. A season of retrospection will serve 
to stimulate a bit of introspection that is 
much needed at this period of too many 
statutes. 

But these are but interesting details of 
history—these tabulations and analyses of 
the decisions of the Supreme Court of the 
United States. They tell a wonderful 
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story in psychology to the thoughtful. 
They portray the struggle for growth of 
a great and new World and give a measure 
of the amount and importance of work 
done by the Supreme Court. Above and 
beyond all these things, it furnishes a 
measure of the vital importance of that 
great Tribunal to all things as the final 
arbiter to whose decree every thoughtful 
citizen bows. The student of Government 
will see in it a learned, wise and beloved 
Patriarch of the Tribe of States faithfully 
watching over their struggles, differences, 
pride and individual aspirations. It has as 
often nipped noble efforts in the bud as it 
has killed popular social experiments, all 
in the name of the sacred Contract into 
which all had entered and which has made 
the development of this great Nation pos- 
sible. 

As we have said before, it nurtured the 
fledgling Nation in its infancy, trained it 
in its youth and now guides it in its ma- 
turity in the straight and narrow way laid 
down by the Constitution. Its polar star 
has been the supremest loyalty to the wis- 
dom of the Founders. 

THomas W. SHELTON. 











NOTES OF IMPORTANT DECISIONS 


FEDERAL STATUTE LIMITING ATTOR- 
NEYS’ CHARGES HELD VALID.—The United 
States Circuit Court of Appeals, Second Circuit, 
in Margolin v. United States, 3 Fed. (2d) 602, 
holds that the Act of Congress May 20, 1918, 
sec. 1 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 514kk), prohibiting attorneys from 
charging more than $3 for any services ren- 
dered beneficiary of War Risk Insurance Act, is 
valid under police power, and does not violate 
the Fifth Amendment, as Congress may impose 
on any payments of public moneys such limita- 
tions as it chooses. 


“On the constitutional point we need say 
little. The War Risk Insurance Act establishes 
in substance a kind of pension, and Congress 
may impose upon any payments made under it 
such limitation as it chooses. Frisbie v, U. S., 
157 U. S. 160, 165, 166, 15 S. Ct. 586, 39 L. Ed. 
657; Ball v. Halsell, 161 U. S. 72, 16 S. Ct. 554, 





40 L. Ed. 622. Indeed, such legislation may 
even avoid pre-existing contracts, Calhoun v. 
Massie, 253 U. S. 170, 40 S. Ct. 474, 64 L. Ed. 
843. The limitation in question was to protect 
from extortion a class of persons who might 
reasonably be thought subject to the practices 
of unscrupulous persons, and it was therefore 
well within the police power, even without the 
added power of Congress to appropriate the 
public moneys on such terms as it thinks best. 
We may pass without comment the second con- 
stitutional point; i. e., that the statute is too 


vague.” 


ARREST AND SEARCH FOR CARRYING 
WHISKY ON MERE SUSPICION, HELD UN- 
LAWFUL.—In the case of State v. Dunivan, 
269 S. W. 415, the Springfield Court of Appeals 
of Missouri holds that where an officer saw de- 
fendant carrying something in a sack under 
his arm, but did not know it was whisky, and 
arrested defendant without a warrant, and 
uncovered a jug containing whisky, the arrest 
and search were unlawful, and defendant’s 
motion to suppress evidence thus obtained 
should have been sustained. 

Touching upon this feature of the case, the 
Court said: 

“We do not think that it is of consequence 
just when the officer arrested defendant, but, 
in view of the evidence, the conclusion is in- 
evitable that the arrest was made when the 
officer commanded defendant to stop, and in 
obedience to that command defendant stopped. 
An arrest is made by an actual restraint of the 
person of the defendant, or by his submission 
to the custody of the officer, under authority 
of a warrant or otherwise. Section 3913, R. S. 
1919. A lawful arrest for a misdemeanor can- 
not be made on suspicion or information or 
reasonable grounds to suspect that a misde- 
meanor is being committed. State v. Gartland 
(Mo. Sup.), 263 S. W. loc. cit. 169; State v. 
Owens, supra. The Gartland Case also holds 
that an offense is not committed in the pres 
ence and view of the officer unless he knows 
that it is committed, and a great number of 
cases are cited so holding. In the Gartland 
Case, loc. cit. 170, the Court says: 


“‘In this case the offense which the officers 
suspected Bond was committing was a misde- 
meanor; they had no right to arrest him on 
suspicion because they believed, or had reason 
to believe, he was in the possession of liquor; 
therefore, they had no right to follow him for 


that purpose.’ 
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“Further discussing the question of arrest 
for misdemeanor without a warrant, the Court 
in the Gartland Case says: 


“*There are a number of cases directly in 
point: Where an officer seized a man without 
advising him that he was under arrest, and in 
the scuffle a bottle of whisky fell from the 
defendant’s pocket, it was held not admissible 
in evidence. People v. Margelis, 217 Mich. 423, 
186 N. W. 488. So of the search of a defend- 
ant’s grip without a warrant. People v. Fore- 
man, 218 Mich. 591, 188 N. W. 375. In Ash v. 
Commonwealth, 193 Ky. 663, 236 S. W. 1032, 
evidence obtained by search of the defendant’s 
grip was held inadmissible because the search 
was unlawful. In case of search of a prisoner 
arrested without warrant and discovery of a 
concealed weapon, the search was unlawful. 
Pitts v. State, 14 Ga. App. 283, 80 S. E. 510. 
Where a defendant was searched without being 
arrested and whisky which was not open to 
the observation was found in his pocket, it 
was held that the search was illegal, and the 
evidence thus discovered was incompetent. 
Helton v. Commonwealth, 195 Ky. 678, 243 S. 
W. 918, citing several cases.’ 


“The officer in the cause at bar at most had 
only a suspicion that defendant was in the 
possession of whisky. There had been no 
felony committed, and the officer was not on 
the lookout for a felon. He merely suspicioned 
that defendant was committing a misdemeanor. 
There was nothing of substance, as evidential 
substance is understood, to justify pursuit, 
but notwithstanding the absence of right or 
justification the officer ‘went down after him.’ 
We are not attempting herein to construe the 
Constitution. We are merely applying the law 
as we find it to the facts in hand. In doing so 
we have reached the conclusion that the mo- 
tion to suppress should have been sustained. 
Having reached this conclusion, it follows that 
the judgment should be reversed and defendant 
discharged, and it is so ordered.” 








After a young colored couple had been mar- 
ried by a white parson, the groom turned to 
the latter and asked: “How much does Ah 
owe yo’, Rev’ren’?” 

“Oh,” said the minister, “Pay me whatever 
you think it’s worth.” 

The young fellow regarded his bride with 
adoring eyes. Then he turned to the minister 
and said mournfully: “You’s ruined me fo’ 
mah financial life, Rev’ren’. Yo’ sho’ has.” 





FEDERAL APPELLATE PROCEDURE 
AS AFFECTED BY THE ACT OF 
FEBRUARY 13, 1925* 


Any one who has read the testimony? 
given before a subcommittee of the Senate 
Judiciary Committee when the bill, re- 
eently enacted into law,” was under dis- 
cussion, will pick up the text of the statute 
with an optimism which he will soon dis- 
cover to be unwarranted. Mr. Justice Van 
Devanter, long the Supreme Court’s spe- 
cialist in federal jurisdiction,* stated at 
the opening of the subcommittee meeting :* 

“This b‘ll * * * takes up every section 
of existing law dealing with the appellate 
jurisdiction of either the circuit courts of 
appeals or the Supreme Court, and restates 
them, in some instances just as they are 
now, and in other instances in a modified 
ia © & ®, 

‘‘What it does is to take up all the vari- 
ous statutes dealing with the appellate jur- 
isdiction of the circuit courts of appeal 
and the appellate jurisdiction of the Su- 
preme Court, to bring them together and 
restate the law on the subject, to make the 
various provisions harmonious, and to 
eliminate some of the obligatory jurisdic- 
tion now existing in the Supreme Court, 
to transfer some that now exist to the cir- 
euit courts of appeals, and to enlarge the 
discretionary jurisdiction which the Su- 
preme Court now exercises on petitions for 
certiorari.’’ 

And yet, as will be more fully shown 
hereinafter,> the act falls far short of 


*Reprinted from the April, 1925, number of the 
Columbia Law Review. 

(1) Taken February 2, 1924, and reported under 
the title: Procedure in Federal Courts: Hearing 
before a Sub-committee of the Committee on the 
Judiciary, United States Senate. 68th Congress. 
First Session. The pamphlet will be referred to 
hereinafter as Hearings. 

(2) Public-No. 415, 68th Congress, entitled: 
“An act to Amend the Judicial Code, and to fur- 
ther define the jurisdiction of the circuit courts 
of appeals and of the Supreme Court, and for 
other purposes.” 

(3) So denominated by Chief Justice Taft in 
an address before the Association of the Bar of 
the City of New York, March 21, 1924. 

(4) Hearings, p. 26. And see the statement 
(p. 7) to the effect that ‘It brings together the 
various statutory provisions conferring jurisdic- 
tion upon the circuit courts of appeals, so that the 
entire jurisdiction of those courts may be readily 
ascertained.” 

(5) See infra, Part III. See also the various 
“outside” statutes cited infra, footnotes 25-28. 
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bringing together in one place the disjecta 
membra legis which must be scrutinized 
before any important step in the realms of 
federal appellate practice may be safely 
taken. Altruistic in their original aims, 
the draftsmen of the statute, who were a 
Committee of the Justices of the Supreme 
Court,” can claim success chiefly in that 
the lessened congestion of their own 
docket has the effect of reducing the law’s 
delays, and in that, in some instances, the 
penalty for a bad guess as to the proper 
mode of review has been removed.® 


I. 


The Appellate Jurisdiction of the Supreme 
Court 
Review of State Court Decisions 
The present law® provides two methods 
for the review of decisions of state courts. 
If, in applying the federal constitution, a 
state court holds a state law constitutional 
or a federal law unconstitutional, the 
proper method is a writ of error. Con- 


versely, if a state law is held unconstitu- 


tional or a federal law is held constitu- 
tional, the proper method is a writ of cer- 
tiorari. 

Under the new law the foregoing is still 
true, but it is not quite the whole truth. 
Although under the present law the adop- 
tion of the wrong method is fatal, under 
the new law the Supreme Court will dis- 
regard the error in the choice of method, 
the provisions effecting this result being 
these : 


(6) Even within its narrower field as set forth 
in its subtitle, i. e., “‘to define the jurisdiction of 
the circuit courts of appeals and of the Supreme 
Court,”’ the statute has not incorporated in 
Judicial Code such a fundamental thing as the 
time within which to perfect an appeal from a 
district court to one of the Circuit Courts of Ap- 

peals. The statute to be consulted is os 26 

Stat. 826, 829, 11, . Comp. Stat. (1916), § 
1124; see McMillan Co. v. Abernathy (1924), 
U. S. 438, 443, 44 Sup. Ct. 200. Section 8 (c) of the 
new act shortens the period from six to three 
months, but this provision still remains unincor- 
porated into the Judicial Code. 

(7) “The bill was prepared by a committee of 
the members of the Supreme Court after a long 
and careful study of the subject. at the sugges- 
tion of the American Bar Association, and has the 
approval of every member of that court.” Senate 
Report No. 362, 68th Congress, First Session, p. 1. 

(8) Infra, footnotes 10 and 11. 

(9) As the Act of February 13, 1925, does = 
become effective until three months after ee 
the writer will use the phrase “present 
indicate the law as it will continue to stand cular 
that interval. 





‘‘* * * nor shall the fact that a review 
on a writ of error might be obtained under 
the preced*ng paragraph be an obstacle to 
granting a review on certiorari under this 
paragraph.’’2® 


‘“‘If a writ of error be improvidently 
sought and allowed under this section in a 
case where the proper mode of invoking 
a review is by a petition for certiorari, this 
alone shall not be a ground for dismissal; 
but the papers whereon the writ of error 
was allowed shall be regarded and acted on 
as a petition for certiorari and as if duly 
presented to the Supreme Court at the 
time they were presented to the court or 
judge by whom the writ of error was al- 
lowed: Provided, That where in such a 
ease there appears to be no reasonable 
ground for granting a petition for cer- 
tiorari it shall be competent for the Su- 
preme Court to adjudge to the respondent 
reasonable damages for his delay, and sin- 
zle or double costs, as provided in section 
1010 of the Revised Statutes.’’24 


The provisions referred to are applicable 
only when the decision to be reviewed is a 
state court decision. To provide further 
against dismissals for mistake in selecting 
the mode of review, the new law declares 
that the power to review state decisions by 
certiorari ‘‘may be exercised as well where 
the federal claim is sustained as where it 
is denied.’’!? 


The new law continues, except in one 
particular,!* the provisions of the old as to 
review of state decisions where the con- 
struction, as opposed to the validity, of 
acts of Congress is involved. But the pro- 
visions referred to above'* for the disre- 


Section 237 (b). 
(11) Section 237 (c). 
(12) Section 237 (b). 


(13) “The provisions for a review, on writ or 
error, of cases where the Validity of an authority 
exercised under the United States, drawn in ques- 
tion, has been denied, and of cases wherein the 
validity of an authority exercised under a Sta’ 

rawn in question as repugnant to the Constitution, 
treaties, or laws of te United States, has been 
upheld, have been omitted. As a result, cases of 
this character will hereafter be reviewable in the 
Supreme Court only on certiorari, and then only 
when comng within the class, described in nore 
gra. aph (b), ‘where any title, “wee aa 

munity is specially set up,’ etc. 


(14) Supra, footnotes 10 and 11. 


(10) 
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gard of errors in the selection of appellate 
methods make the obseurity by which this 
portion of the law is characterized less per- 
nicious than in the past.15 It has never 
been apparent why the authors of the 
Judicial Code have refrained from employ- 
ing some such phrase as ‘‘involving the 
construction of an act of Congress or a 
treaty,’’ to describe the cases under which 
a writ of certiorari was made the proper 
mode of review. Instead they have con- 
sistently used the periphrase, 

‘where any title, right, privilege, or 
immunity is specially set up or claimed by 
either party under the Constitution, or any 
treaty or statute of, or commission held or 
authority exercised under, the United 
Siealliallinas 
This language has been construed to apply 
to cases where the construction of an act 
of Congress or a treaty is involved,!” but 
its obscurity has been the cause of many 
dismissals,!® or, in late years, has made 
cautious counsel file a petition for a writ 
of certiorari as well as take out a writ of 


error.19 

After the abolition in 1916 of the dis- 
tinction between appeals and writs of 
error,2° counsel who have taken out both 
have invited upon themselves the con- 
demnation of the Court.” It remains to 
be seen whether under the new law the 
practice of taking out both a writ of error 
and a writ of certiorari will be discoun- 
tenanced by the Court. As fhe papers on 
which a writ of error is issued are unlikely 
to reveal those features of the case which 
the Court would look for in deciding 
whether or not to issue a writ of cer- 

(15) Ireland v. Woods (1918), 246 U. S. 323, 
Sup. Ct. a Erie R. R. v. Hamilton (1919), 248 é 


. 369, 39 Sup. Ct. 95; Schaff v. echon Co. 
(1922), 258 U. S. 76, 42 Sup. Ct. 189. 

(16) Act of February 13, 1925, § 237 (b). 

(17) Erie R. R. v. Hamilton, supra, footnote 
15, p. 371. 

(18) See cases cited supra, footnote 15. 

(19) Yazoo & M. V. R. R. v. Clarksdale (1931), 
257 U. S. 10, 42 Sup. Ct. ‘ai Citizens National 


v. Durr (1921), 25 '?. 
bama & Vicksburg e; v. Journey as). 257 U. 


8. 111, 42 Sup. Ct. Sup! e K. of P. v. 
Meyer (1924), 265 U. %. 30, "44 { Sup. t. 432. 


(1916) 39 Stat. 726, § 4, U. S. Comp. Stat. 


ase, § 1649a. 
(21) Essgee Co. ate Unites States (1923), 262 U. 
8. 161, 43 oy Ct. 





.decision of the 





tiorari,2? it seems probable that the prac- 
tice of taking out both will continue, or 
that a practice will grow up of incorporat- 
ing in the application for a writ of error 
a sufficient description of the facts of the 
ease and of the state of the authorities as 
will make it better serve, when the neces- 
sity arises, as a petition for a writ of cer- 
tiorari. 


Direct Review of District Court Decisions 

The drastic reduction of the categories 
of cases for direct review of District Court 
decisions is one of the outstanding features 
of the new act. 


Under the present law, a direct review 
is authorized where the jurisdiction of the 
District Court is in issue or where the con- 


(22) L e., a public interest in the issues of 
law presented or a conflict of decision on the same 
point by courts of equal dignity. f. Amer. Cons. 
Co. v. Jacksonville ¥ (1893), Yi4s U. S. 372, 383- 
384, 13 ha Ct. 758; Forsyth v. /~———— (1897), 
166 U. 06, 514, 17 Su up. Ct. 665; Magnum Co. v. 
Coty (1923), 262 U. S. 159, 163, 43 Sup. Ct. 531. 


The methods pursued by the Supreme Court in 
deciding whether to _ or deny a writ of cer- 
tiorari are explained the following’ coll 
tween Mr. Justice Van Devanter, Mr. Justice Suth- 
erland and Senator Cummins (Hearings, p. 29) 


“Mr. Justice Van Devanter: * * * I ma) 
something here about what is done with 
for certiorari. Such a petition is presented on be- 
half of the Ly who feels aggrieved 

reuit court of appeals. It specifies 
the character of the case, its history, the questions 
decided, and the particular or particulars wherein 
it is insisted that the decision of the oo court 
of appeals was wrong. brief accompanies the 
petition. Both are served upon counsel for the 
other party, and he is ven opportunity, —_ 
usually avails himself of it, to file an oppeuins 
brief. The Supreme Court then examines 
matter on the petition, record, and briefs, oak 
member of the court making his own examination. 
In our conference a vote is taken on the on nt 
whether the petition shall be granted or refu 
in the same way that we vote in other cases. 
there be occasion for discussion, the discussion is 
had as in other matters. Not only that, but when- 
ever the vote is relatively close the conference 
makes it a practice to grant the petition. 

“Mr. Justice Bythastans: Even though a major- 
ity be against i 

“Mr. Justice Van Devanter: Yes. For instance, 
if there were five votes against granting the peti- 
tion and four in favor of granting it, it would be 
granted, because we proceed upon the theory that 
when as many as four members of the court, and 
even three in some instances, are impressed with 
the py mye 4 of our taking the case the petition 
should anted. This is the uniform way in 
which petitio 4, for writs of certiorari are consid- 
ered. * * he —_ uiry is, first, whether or not 
the case is Mm. in ich a ‘petition for certiorari 
will lie at all; next, whether the —— pre- 
sented in the case are of wide or public importance 
or concern only the parties to the particular case; 
next, whether there is any conflict between the 
decision that is complained of and decisions on the 
same question in other circuit courts of appeal or 
in the Supreme Court; and ‘next, if any of the 
questions determined by the circuit court of ap- 
questions of state law, whether or not 


court a vy and the decisions of the court of last 
resort in the State on the same questions. When- 
ever we find such a conflict that, without more, 
leads to the nting of the petition, if the case 

be one in which a petition for certiorari will lie. Tie 
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stitutionality of a federal or of a state 
statute is involved.?* It is also authorized 
whenever the District Court is constituted 
as a ‘‘statutory court’’ consisting of three 
or more judges under section 266 of the 
Judicial Code,?* under the expeditionary 
Act,”> or under the act governing suits to 
enforce or set aside orders of the Inter- 
state Commerce Commission.”® It is also 
authorized in certain other cases of rela- 
tively small importance.?7 

- Of these various cases, those of most 
frequent occurrence have been cases where 
the jurisdiction of the court was in issue 
and cases where the constitutionality of a 
federal or a state law was involved. Under 
the new law these cases must be taken up 
through the Cireuit Courts of Appeals,*® 
but decisions by the District Court consti- 
tuted as a statutory court are still review- 
able by direct appeal. 

If a plaintiff has not made out a case to 
which federal jurisdiction can attach, an 
adjudication of that fact in advance of 
trial is advantageous. A jurisdictional 
question is usually presented on a very 
brief record, with, as a rule, few issues of 
fact to be determined.’ It has always been 
possible to ‘‘short cause’’ such appeals 
under Rule 32 of the Supreme Court 
Rules. But direct appeals and writs of 
error were taken from District Courts in 
125 eases at the October Term, 1922,?® and 
as three of these were dismissed upon stip- 
ulation, the affirmances, which were 62 in 
number, amounted to more than one-half 

(23) Section 238. See also, infra, footnotes 53 
a) This section relates to suits to enjoin the 
enforcement of state statutes on the ground of 


repugnance to the Federal Constitution. 
1 pt] (1902) 32 Stat. 823, U. S. Comp. Stat: (1916), 


ny (1913) 38 Stat. 219, U. S. Comp. Stat. (1916), 

998. This enactment is hidden away in an a 
propriation measure. The provisions relating 
the venue of such suits have always been re; be 
as the most involved piece of legislation in the 
books; they remain uncodified and unclarified under 
the new law. 
(27) E. g., in prize cases and in certain criminal 
bee we where the decision is nst the United 
States. as 34 Stat. 1246, S. Comp. Stat 
(1916), § 1 

(28) on sia may be a at ~ a. sone, and 
certain cases under § pte. of t 
(1898), 30 Stat. 544, U. S. Comp. "Stat Us1®. oF obee, 
heretofore reviewable by direct appeal. 

to how and when the case m then go from 

the Circuit Court of Appeals to the Supreme Court, 
see infra, Part I, third subheading. 


(29) Hearings, p. 44. 





the cases. Clearly then, the situation was 
one in which a mandatory jurisdiction in 
the Supreme Court was not justified ;5° 
and if any effective pruning was to be done 
in the interest of relieving the congestion 
on the docket, here was a case for it. 

It is unfortunate, however, that the two 
types of cases, jurisdictional cases and con- 
stitutional cases, received identity of treat- 
ment in the new law. If a constitutional 
issue is in the case, it is going to go to the 
Supreme Court anyway; and the decision 
below is apt to be of a ‘‘pro forma’’ 
nature,*! and the rendering of such deci- 
sions has been disapproved by the Supreme 
Court. 

In 1922, Congress added section 238a to 
the Judicial Code.** Its purpose was to 
provide that where a direct appeal to the 
Supreme Court had been taken when the 
case should have gone to the Cireuit Court 
of Appeals, or where a case had been taken 
to the Circuit Court of Appeals, although 
the statute provided for a direct appeal, 
the case should not be dismissed, but should 
be transferred to the proper court. This 
salutary section has been repealed by the 
new act.2* The provisions of the new act, 

(30) If the Supreme Court grants a writ of cer- 


tiorari, a reversal is more than an even chance. 
Thus, in cases disposed of at the October Term, 


1922, by virtue of a writ of certiorari previously 
granted, there were 32 reversals and 23 ces. 
Hearings, p. 44. 


(31) Bee the quaint observations =, this point 
by District Jute Van ee, at 22-23 
of bg Record in Smith v. Kansas Ci tle Co. 
(1921), 255 U. S. 180, 41 Sup. Ct. 243, _ oe ~ the 
constitutionality of the Federal Loan Act 
was upheld. The District Judge said: ‘Of course, 
a nisi prius court, in a case involving great con- 
stitutional questions, —— about the position 
—a position at least analogous to the platform 
of a railway coach: Its decision is not for the 
purpose of standing upon, but for the purpose of 
getting into the Supreme Court, and, very naturall: 
that is the ultimate desideratum. ‘We 8 — if 

may be doned the expression, almost in the 
pang pe of caddies to the Supreme Court. We 
carry "tube and locate the —this in the 
sense f stan ae the issue. Then, after the 
have made their stroke, the matter comes bac 
for us, and we replace the divots.” 

Another example of a pro forma opinion to ac- 
one an appeal will be found oe nited States 

Western Un = » eens Co. (C. C. A. 2nd Circ. 


tea), = sy 
32) ‘canes Sons v. Curse, Turbine Co. 
asia, 208 "U. S. 645, 648, 33 Sup. Ct. 722. 
o (1922) 42 Stat. 837, U. S. Comp. _ sae pat. 2826). 
5a, construed and applied in 
 eetae s me, footnote 6; Hoffm go ye Moclel 
land (1924). 552, 44 Sup. ct 407; Smyth 
v. Asphalt Belt Ry., Siecided by the Supreme Court, 
March 2, 1925. 
me . Section 14, next to last paragraph. Its 
it should be noted, was as contemplated 
in Pine draft of the pill pr y the Committee 
ot Justices, but was an addition ae by the Senate 
Judiciary Committee. 
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to be sure, leave less room for doubt than 
the old ;*> but an implicit statement by any 
legislative body that it has made a statute 
so clear as to render misconstruction im- 
possible will not carry conviction to the 
average lawyer’s mind.*® 

The jurisdiction of the District Courts 
(original as well as upon removal of the 
cause from a state court) has been reduced 
in one particular. By virtue of section 12 
of the new act, the possession of a federal 
charter by a corporation is no longer of 
itself enough to confer on a federal court 
jurisdiction of a suit by or against the cor- 
poration, unless the corporation is one in 
which the federal government owns more 
than one-half of the capital stock. Thus 
the broad doctrine of the Pacific Railroad 
Removal Cases,?7 which as been whittled 
away by statute from time to time,3* has 
now been virtually nullified. 

Section 4 of the new act contains the 
following provision : 

‘‘That in eases in the district courts 
wherein they exercise concurrent jurisdic- 
tion with the Court of Claims or adjudi- 
eate claims against the United States the 
judgments shall be subject to review in the 


(35) As to when a <—'-¥y 190 198 is in- 
volved, contrast Bache v. Hunt 193 a. s. 
523, 24 Sup. Ct. 547 with Pn v. McClelland, 
sup footnote 33. As to when a constitutional 
uestion is involved, contrast Lemke v. 

rain Co. (1922), 258 U. S. 50, 42 Sup. Ct. 244, with 
Union and Planters’ Bank v. Memphis (1903), 189 
U. S. 71, 23 Sup. Ct. 604. 


(36) Even in the remedial statute just repealed, 
the Supreme Court found a flaw the existence of 
which Congress never suspected. In McMillan v. 
Abernathy, supra, footnote 6, and in United States 
& Cuban re v. Lioyds (1924), 265 U. S. 454, 44 
Sup. Ct. 614, it was held that where a litigant had 
taken an appeal to the Circuit Court of Appeals 
which he should have taken to the Supreme Court 
(under the Judicial Code, § 238), and had allowed 
more than three, though less than six months to 
elapse before perfecting his appeal, he was not 
entitled to the benefit of the statute. The case was 
therefore remanded, with directions to dismiss, to 
the Circuit Court of Appeals whence it had been 
transferred. In other words, the Supreme Court 
felt it necessary to adopt a construction which 
would prevent an appellant who had foreclosed 
himself of his right to go from the District Court 
to the Supreme Court by failing to take his ap- 
peal within three months, from avoiding the con- 
sequences of his default by taking the case to the 
Circuit Court of Appeals, to which it might have 
been taken at any time within six months, and 
then getting the case transferred. 

(37) (1884) 115 U. S. 1, 5 Sup. Ct. 1113. See 
also Amer. Ban Trust Co. v. Federal Bank 
(1921), 256 U. S. 350, 356, i Sup. Ct. 499. 

(38) See for example (1889) 25 Stat. 433, § 4, 
making the doctrine tat dott pa. to National 
penks, i ons eR 38 aa ~ a oo 4 & Comp. 

ic, making e doctrine inapplica- 
ble to valtvesée. — 








cireuit courts of appeals like other judg- 
ments of the district courts; and sections 
239 and 240 of the Judicial Code shall 
apply to such cases in the cireuit courts of 
appeals as to other eases therein.’’ 

Under existing law the rule is other- 
wise, and a direct appeal proper.*® 
Review of Decisions of the Circuit Courts 

of Appeals*® 

Under the present law, a final judgment 
or decree of a Circuit Court of Appeals 
is always reviewable in the Supreme Court 
by writ of error or appeal under section 
241 of the Judicial Code, unless the case 
comes within one of the categories named 
in section 128. If within one of these 
categories it is reviewable by certiorari 
under section 240 or by the certification of 
questions under section 239. 

Under the new law a final judgment or 
decree of a Cireuit Court of Appeals is 
never reviewable by writ of error or ap- 
peal, *4 but only by a writ of certiorari or 
the certification of questions, with, how- 
ever, this narrowly circumscribed excep- 
tion: 

‘Any case in a Circuit Court of Ap- 
peals where is drawn in question the valid- 
ity of a statute of any State, on the ground 
of its being repugnant to the Constitution, 
treaties, or laws of the United States, and 
the decision is against its validity, may, 
at the election of the party relying on such 
state statute, be taken to the Supreme Court 
for review on writ of error or appeal; but 
in that event a review on certiorari shall 
not be allowed at the instance of such 
party, and the review on such writ of 

(39) J. Homer Pes, Inc. v. United States 
(1919), 248 U. S. 458, 39 Sup. Ct. 158; Campbell v. 


United States (1924), 266 U. Ps. 368. 45 Sup. Ct. 115 
see Rose, ee Jurisdiction and , 2... B-. (and 
Ed. 1922), § 558. 

(40) The writer will not undertake to show 
how far what is said of the Circuit Courts of Ap- 
peals is applicable to the Court of Appeals of the 
District of Columbia. Suffice it to say that the 
repeal by the new act of §§ 250 and 251 of the 
Judicial Code, and the inclusion of the Court st 
Ap Appess of the District of Columbia under $§ 23 

240 of the Judicial Code, as amended, go & 
cowrnnd putting the Court of Appeals of the Dis- 
trict of Columbia on a parity with the Circuit 
Courts of Appeals. 

(41) Section 241 of the Judicial Code has been 
expressly repealed by the new act. “It (the bill 
which has become law) removes all obligatory jur- 
isdiction over the judgments and decrees of the 
circuit courts of appeals.’’ Senate Report No. 362, 
68th a, rst Session, p. 2. See also 
Hearings, p. 13. 
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error or appeal shall be restricted to an 
examination and decision of the federal 
questions presented in the case.’’4? 


It will thus be seen that under the new 
act a decision of the Cireuit Court of Ap- 
peals assumes finality, and is reviewable 
by certiorari or certificate only, not merely 
in eases involving the construction of an 
act of Congress or of a treaty, but also in 
eases involving the constitutionality of an 
act of Congress. 

Decisions of Circuit Courts of Appeals 
under section 129 of the Judicial Code re- 
lating to the granting or refusal of inter- 
locutory injunctions, and to the institution 
or termination of receiverships may, under 
the new law, be reviewed by the Supreme 
Court upon certiorari or certificate. 

The power of the Supreme Court. to is- 
sue a writ of certiorari under section 262 
of the Judicial Code** remains unaffected 
by the new law. 

Review of Decisions of the Court of Claims 

Section 3 of the new act relieves the 
Supreme Court of one of its most irksome 
burdens—a mandatory jurisdiction of ap- 
peals from the Court of Claims.** Under 
the new act, decisions of the Court of 
Claims may be reviewed on certificate or 
on certiorari only.*® 


Review of Decisions of Insular Courts 


Under the present law the Supreme 
Court. may review directly by appeal, writ 
of error, and writ of certiorari decisions of 
the Supreme Court of Hawaii and the 
Supreme Court of Porto Rico, in cases 
where the Federal Constitution or a treaty 
or an act of Congress is involved.*® 


(42) Section 240 (b). 


(43) See, for instances of its exercise, United 
States v. Beatty as) 232 U. S. 463, 34 Sup. Ct. 
392; Union Pacific R. v. Weld County (1918), 
ad e- S. 282, 38 a Ct. 510; pt v. Atchison, 

Ss. F. Ry. (1920), 253, U. 40 Sup. Ct. 

ies: Fiabe: Co. v. Tool Works. “ase. 261 U. 

S. 24, 43 Sup. Ct. 254 


(44) At the Osan Term, 1922, of the Su- 
preme Court, 31 appeals from the Court of Claims 
were heard and di sposed of; there were 27 affirm- 
ances and but 4 reversals. "Hearings, p. 44 


(45) Sections 181, 182, 242 and 243 of the Judi- 
cial Code relating to appeals from the Court of 
Claims have been repealed by § 13 of the new act. 
See also, supra, footnote 39. 


Under the new law,*’ any decision of the 
aforesaid courts may be reviewed on ap- 
peal or writ of error by the Cireuit Court 
of Appeals for the Ninth Cireuit (if the 
case comes up from Hawaii) or by the Cir- 
euit Court of Appeals for the First Cireuit 
(if the ease comes up from Porto Rico), 
the decisions of the respective Circuit 
Courts of Appeals having the same finality 
as in cases coming up from District Courts 
sitting in the various States of the Union. 

The direct appeal to the Supreme Court 
from the District Court for Alaska in prize, 
treaty or constitutional cases*® is abolished, 
and all cases coming up from Alaska must 
go through the Cireuit Court of Appeals 
for the Ninth Cireuit. But as to cases 
which do not involve the Federal Consti- 
tution, or a statute or treaty of the United 
States, or any authority exercised there- 
under, the jurisdiction even of the Circuit 
Court of Appeals is limited*® to 


‘feivil eases wherein the value in con- 
troversy, exclusive of interest and costs, 
exceeds $1,000 ;’’ 
and to 

‘‘eriminal cases where the offense 
charged is punishable by imprisonment for 
a term exceeding one year or by death, and 
in all habeas corpus proceedings; * * *’’ 


II 
The Appellate Jurisdiction of the Circuit 
Courts of Appeals 


The burdens of the Circuit Courts of 
Appeals have been very substantially in- 
creased by the new act. The revision of 
sections 238 and 247 of the Judicial Code 
has the effect of transferring to the Circuit 
Courts of Appeals jurisdiction of many 
eases formerly appealable directly to the 
Supreme Court. Decisions of the Supreme 
Court of Hawaii and of the Supreme Court 
of Porto Rico are reviewable in the Circuit 
Courts of Appeals for the Ninth and First 
Circuits respectively, as hereinbefore 


shown.®° 


(47) Judicial Code, §§ 128 (a) (4) and 128 (d). 
(48) Judicial Code, § 247. 
(49) Judicial Code, § 128 (a) (3). 





(46) Section 246 of the Judicial Code. 





(50) Supra, Part I, fifth subheading. 
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Decisions of the District Courts adjudi- 
eating claims against the United States are 
now reviewable by the Circuit Courts of 
Appeals and may no longer be taken di- 
rectly to the Supreme Court.5! 

The jurisdiction of the Circuit Courts of 
Appeals is always mandatory. The Judicial 
Code seems not to contemplate their exer- 
cise of a discretionary jurisdiction through 
the issuance of writs of certiorari.” 

Appeals in habeas corpus proceed'ngs 
must, under the new law, go through the 
Cireuit Courts of Appeals.5* The provi- 
sions of the present law are such that 
whether the appeal from a grant or refusal 
of a writ of habeas corpus should be taken 
to the Supreme Court or to a Cireuit Court 
of Appeals 

‘depends upon the kind of question 
raised by the proceeding. If such ques- 
tion belongs to the class which goes di- 
rectly to the Supreme Court, the appeal 
from the habeas corpus proceeding will 
take the same course; while if the issue 
passed upon is of the kind over which ap- 
pellate jurisdiction is given to the Circuit 
Court of Appeals, the appeal from the 
grant or refusal of the writ will be taken 
to that court.’’* 

The new law contains the following pro- 
vision : 

‘‘A circuit judge shall have the same 
power to grant writs of habeas corpus 
within his circuit that a district judge has 
within his district; and the order of the 
circuit judge shall be entered in the records 
of the district court of the district wherein 
the restraint complained of is had.’’55 

Its purpose is to clear away certain ob- 
securities whose existence was pointed out 
in Craig v. Hecht.5® 

There has been a broadening of the 
scope of section 239 of the Judicial Code 
relating to the certification of questions by 
the Circuit Courts of Appeals. Under the 

(51) Section 4 of the new act; see, also, supra, 


footnote 39. 
(52) See, however, Rose, op. cit., footnote 39, 


(53) Section 6 (a). 
(54) See Rose, op. cit., footnote 39, § 444. 
(55) Section 6 (a). 
(56) (1923) 263 U. S. 255, 44 Sup. Ct. 103. 








present law, a Circuit Court of Appeals 
can certify questions only when its juris- 
diction is founded on section 128 of the 
Judicial Code, or where section 134 was 
applicable. Under the new law,®7 section 
239 applies as well to cases where the cause 
has come before the Cireuit Court of Ap 
peals under any of the following statutes: 

(a) Section 8 of the act providing for 
mediation, conciliation and arbitration in 
controversies between certain employers 
and their employees.58 

(b) Section 5 of the Federal Trade 
Commission Act.59 

(ce) Section 11 of the Clayton Act.®° 

(d) Section 4 of the Act of February 
13, 1925, giving the Cireuit Courts of Ap- 
peals jurisdiction of appeals from decisions 
of the District Courts in cases where the 
District Court has adjudicated a claim 
against the United States.® 

(e) Section 6 (b) of the Act of Feb- 
ruary 13, 1925, relating to appeals in 
habeas corpus cases. 

(f) Section 129 of the Judicial Code, 
as amended by the Act of February 13, 
1925, whereby the Cireuit Courts of Ap- 
peals have jurisdiction of appeals from 
interlocutory orders granting or refusing 
injunctions, or relating to the appoint- 
ment or discharge of receivers. 

One section of the new law is puzzling. 
The paragraph relating to the issuance of 
writs of certiorari to review decisions of 
the Cireuit Courts of Appeals®* provides 
that the issuance of the writ may be 
‘‘either before or after a judgment or de- 
eree by such lower court.’’ In the analysis 
of the act by its draftsmen,®* it is said of 
this provision: 

(57) Sections 1, 2, 4 and 6 (b). — the new 
law incorporates in ‘Judicial Code, § ry (a), pro- 
visions for jurisdiction of app peals writs of 
error from the District Court for ‘Alaska to the 
Circuit Court of Appeals for the Ninth Circuit, 
§ 134 relating to the certification of =. = 
appeals from the District Court for Alaska 


been repealed. 
py (1913) 38 Stat. 107, U. S. Comp. Stat. (1916), 


‘ ote (1914) 38 Stat. 719, U. S. Comp. Stat. (1916), 


' (0. (1914) 38 Stat. 734, U. S. Comp. Stat. (1916), 
(61) Supra, footnote 39. 
(62) Section 240 (a). 
(63) Supra, footnote 7. 
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“*It produces a uniformity in procedure 
which is now lacking by * * * authoriz- 
ing the Supreme Court to review on cer- 
tiorari, applied for by any party to the 
cause, every case in a circuit court of ap 
peals, either before or after final judgment 
or decree.’’64 
and again: 

‘The insertion of the words, ‘either be- 
fore or after a judgment or decree by such 
lower court,’ was for the purpose of ex- 
pressly conferring jurisdiction upon the 
Supreme Court to review on certiorari any 
ease in the Cireuit Courts of Appeals at 
any stage of the proceedings, some question 
also having arisen as to the power of the 
Supreme Court to do this under section 
240 as it now stands.’’®5 

If this means that interlocutory, as op- 
posed to final, decrees may be reviewed, it 
effects no change in the law, for under 
special circumstances the Supreme Court 
has been known to issue a writ of certiorari 
to review an interlocutory decree®® Like- 
wise, the Supreme Court has been known 
to issue the writ before the rendering of 
a decision in the Cireuit Court of Ap- 
peals.°7 Perhaps the proviso was inserted 
to accelerate a review in important con- 
stitutional cases, and so avoid the incon 
veniences to which reference has already 
been made.®® This supposition is in har- 
mony with the following language from 
section 8 (b) of the new act: 

‘‘Where an application for a writ of cer- 
tiorari is made with the purpose of secur- 
ing a removal of the case to the Supreme 
Court from a cireuit court of appeals or 
the Court of Appeals of the District of 
Columbia before the court wherein the 
same is pending has given a judgment or 
decree the application may be made at any 
time prior to the hearing and submission 
in that court.’’ 

(64) Hearings, p. 7. 


(65) Ibid., p. 13. 


(66) Union Pacific R. R. v. Weld County, supra, 
footnote 43; Crown Co. v. Nye Tool Works, supra, 
footnote 43. 

(67) The Three Friends (1897), 166 U. 8S. 1, 49, 
17 Sup. Ct. 495. 


(68) Supra, footnotes 31 and 32. 





III. 
Miscellaneous Innovations 


1. The power to substitute new incum- 
bents for old in suits by or against public 
officers is one which the Supreme Court 
has always deemed essential to a proper ex- 
ercise of its appellate jurisdiction,®® but 
which it has enjoyed to a very limited ex- 
tent only, as regards federal officers,”° and 
as regards state officers, possessed only 
where state laws have sanctioned such sub- 
stitution.74 

The power of substitution is given in the 
fullest terms by the new act: 

‘‘(a) That where, during the pendency 
of an action, suit, or other proceeding 
brought by or against an officer of the 
United States, or of the District of Colum- 
bia, or the Canal Zone, or of a territory or 
an insular possession of the United States, 
or of a county, city, or other governmental 
agency of such territory or insular pos- 
session, and relating to the present or 
future discharge of his official duties, such 
officer dies, resigns or otherwise ceases to 
hold such office, it shall be competent for 
the court wherein the action, suit, or pro- 
ceeding is pending, whether the court be 
one of first instance or an appellate tri- 
bunal, to permit the cause to be continued 
and maintained by or against the succes- 
sor in office of such officer, if within six 
months after his death or separation from 
the office it be satisfactorily shown to the 
court that there is a substantial need for 
so continuing and maintaining the cause 
and obtaining an adjudication of the ques- 
tions involved. 

‘‘(b) Similar proceedings may be had 
and taken where an action, suit or pro- 
ceeding brought by or against an officer of 
a State, or of a county, city, or other gov- 
ernmental agency of a State, is pending in 

(69) See the statement of Chief Justice Taft at 
a hearing before the House Judiciary Committee 
on “Jurisdiction of Circuit Courts of Appeals and 
Potted — Supreme Court,” held March 30, 

(70) (1899) 30 Stat. 822, Comp. Stat. (1916). 
§ 1594. also United States A919), 
33° 9 Sup. t ‘is; Smietanka v. Ind 
Steel Co” (1921), 257 U. 8. i, 42 Sup. Ct. 1. 


71) Irwin v. Wri (1922), 258 U. S 219, 
as vot i Gorham tte Co. v. Wendell “ises) 
261 U. S. 1, 43 Sup. Ct. 31 
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a court of the United States at the time of 
the officer’s death or separation from the 
office. 

‘“(e) Before a substitution under this 
section is made, the party or officer to be 
affected, unless expressly consenting there- 
to, must be given reasonable notice of the 
application therefor and accorded an op- 
portunity to present any objection which 
he may have.’’?? 

2. Where the jurisdiction of the Su- 
preme Court or of the Cireuit Court of Ap- 
peals depends upon the amount in contro- 
versy, there has been some hesitancy on the 
part of the court to look beyond the record 
and accept extrinsic proof of the presence 
of the jurisdictional amount.7* An at- 
tempt to clarify matters is made by the 
following provision in the new law: 

‘‘That in any case where the power to 
review, whether in the cireuit courts of 
appeals or in the Supreme Court, depends 
upon the amount or value in controversy, 
such amount or value, if not otherwise sat- 
isfactorily. disclosed upon the record, may 
be shown and ascertained by the oath of a 
party to the cause or by other competent 
evidence. ’’74 

3. The time within which a petition for 
certiorari must be filed, or an appeal or 
writ of error sued out, cannot, under the 
present law, be ascertained without going 
outside of the Judicial Code.7*> The same 
is true of writs of error and appeals from 
the District Courts to the Cireuit Courts 
of Appeals.7® This defect is not remedied 
in the new law, but the provisions are 
grouped together in one place,”” even 
though not made part of the Judicial Code. 
The section reads as follows, the proviso at 
the end being an important innovation: 

‘‘That no writ of error, or writ of cer- 
tiorari, intended to bring any judgment or 
decree before the Supreme Court for review 


(72) Section 11. 

(7a) Taleo v. Dumbleton (1887), 123 U. 8S. 
745, 8 Sup. Ct. 335; Red River Cattle Co. v. Need- 
ham (1891), 137 U. *S. 632, 11 Sup. Ct. 208. 

(74) Section 9. 

(75) (1916) 39 Stat. 727, U. S. Comp. Stat. (1916), 
§ 1228a. 


(76) Supra, footnote 6. 
(77) Section 8 (a). 








shall be allowed or entertained unless ap- 
plication therefor be duly made within 
three months after the entry of such judg- 
ment or decree, excepting that writs of cer- 
tiorari to the Supreme Court of the Philip- 
pine Islands may be granted where applica- 
tion therefor is made within six months: 
Provided, That for good cause shown either 
of such periods for applying for a writ of 
certiorari may be extended not exceeding 
sixty days by a justice of the Supreme 
Court.”’ 

4. Some new provisions as to stays to 
permit applications for writs of certiorari 
will be found in section 8 (d) of the new 
law. 

CONCLUSION 


The major changes in the new act are 
three in number: (1) the Supreme Court 
may, in the review of state court decisions, 
treat a writ of error as an application for 
a writ of certiorari, and is no longer com- 
pelled to deny a writ of certiorari because 
a writ of error should have been sought; 
(2) with unimportant exceptions, a writ 
of certiorari is now the sole method of re- 
viewing a decision of a Cireuit Court of 
Appeals, unless that court elects to certify 
questions; (3) a writ of certiorari is the 
sole method of reviewing a decision of the 
Court of Claims, unless that court elects to 
certify questions. 

At the October Term, 1922, the Supreme 
Court examined 420 petitions for cer- 
tiorari.7® The drafting of a petition for 
certiorari presents peculiar difficulties. The 
submission of a verbose brief is fatal.79 On 
the other hand, if the granting of the peti- 
tion was induced by representations which 
the subsequent argument of the case shows 
to be unsupported by the record, the Su- 
preme Court invariably dismisses the writ 
as ‘‘improvidently eee 780 ~The im- 


(78) Southern Power v. Pub. Serv. Co. 
(1924), 263 U. S. 508, 44 ay Ct. 164. 

(79) Galveston Castemer Construction Co. v. 
Galveston, H. & 8S. Ry. (U. S. 1923), 43 Sup. 
Ct. 503. For some cR4 the rebuke to counsel 
contained in this per curiam opinion was later 
withdrawn and is omitted — the official report 
of the case in (1923) 262 U. S. 747. 

(80) The Sao Vicente (1922), 260 U. . a. ae 
Sup. Ct. 15; Southern Power Co. v. Pub. 
supra, footnote 78; Erie v. Kirkendall sad), Oe 
U. S. 185, 45 Sup. Ct. 33. 
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portant thing is to catch the eye of the 
Court and impress it with the propriety of 
taking jurisdiction of the case,*! and to do 
so by methods capable of withstanding the 
more detailed scrutiny which the case will 
receive at the argument. It may be said 
of the new act that it puts a premium on 
the ‘‘scarlet word.’’§* 
Paxton Buarr. 

New York City. 

(81) Supra, footnote 22. In Furness, Withy & 
Co. v. Yang-Tsze Ins. Ass’n (1917), 242 U. S. 430, 
434, 37 Sup. Ct. 141, the Court stated that a petition 
for a writ of certiorari should ‘‘contain appropriate 
references to the record and present with studied 
accuracy, brevity and clearness whatever is essen- 
tial to ready and adequate understanding of points 
Coene our attention, * * * (Blackface the 

ourt’s). 


(82) Cf. Alfred Noyes, Some Aspects of Modern 
Poetry, pp. 128, 130. 








WORKMEN’S COMPENSATION—FREEZING 
AS ACCIDENT 


HARGROVE v. ARNOLD CONST. CO. 
202 N. W. 918 


(Supreme Court of Michigan. April 3, 1925) 


Employee, a brick mason tender, who, while 
at work, froze his hand to extent that amputa- 
tion of portion of middle finger was necessary, 
held not to have suffered an “accident,” within 
Workmen’s Compensation Act. 


Wm. K. Clute, of Grand Rapids, for appellant. 

G. F. Classon, of Detroit, for appellees. 

MOORE, J. This is certiorari to the Depart- 
ment of Labor and Industry to review an 
order made by them. The facts in the case are 
not in dispute. Testimony shows that the ap- 
plicant, on January 17, 1924, was employed by 
the respondent Arnold Construction Company 
as a brick mason tender. He had been so em- 
ployed about a week prior to the latter date. 
On January 17, 1924, the applicant began work 
at 8 o’clock in the morning and quit at 4:30 
in the afternoon, working the usual 8-hour day. 
He was engaged in serving brick and tending 
masons on a scaffold. There were 21 masons 
and laborers working on the job at the time. 
It was applicant’s duty to load up a wheelbar- 
row with brick, run the wheelbarrow to an 
elevator bringing the material to a scaffold. 
From this scaffold the brick were handed or 
thrown to the masons working on a structure 
five feet higher. 











It was testified to that the temperature on 
the day in question from 8 o’clock in the morn 
ing until 5 o’clock in the evening ranged from 
8 to 17 degrees above zero, with an average 
temperature for the period of 12 degrees above 


zero. The men were engaged in constructing 
a building for the Pere Marquette Railroad 
Company, at its Wyoming yard. It was the 
applicant’s testimony that nothing happened 
to him during the day, except that his hands 
got cold and numb. He wore mittens on his 
hands, one of them getting slightly wet dur- 
ing the course of his work during the day. 
It was the applicant’s further testimony that 
it had been snowing for about a week, and that 
there was considerable snow on the ground. 
He further testified: 


“A. That night I come home; got by the fire, 
my hand began to hurt; began to swell; only 
here. I began to grab my arm here, and I 
walk the floor all night, and next morning I 
goes back to work, show it to the boss, and the 
boss report to the office; told me to go to the 
doctor right away, and they give out slip; tell 
me to go down there right away, my hand is 


frozen. So I go down to Ionia and Monroe, 
on the second floor. Dr. Forshee, his office is 
808.” 


As a result of the freezing, the first joint 
of the middle finger of the right hand was 
amputated on March 14, 1924, and the balance 
of the right hand was in such condition that, 
at the time of the arbitration, he was still 
incapacitated for work. 


The question is: Did claimant suffer an 
accident? The contention of counsel for the 
claimant is well stated as follows: 

“I claim that a workman who froze his hand 
while he tended a brick mason on the scaffold- 
ing of a building at an elevation of 25 feet from 
the ground, on a day from 8 a. m. to 4:30 p. m. 
when the cold wave flag was up, in a tempera- 
ture ranging from 8 degrees to 12 degrees 
above zero, and his work required him to han- 
dle material such as brick and stone for coping, 
and the workman frequently got his hand in 
the snow as a part of the work of handling 
material and his mitten got wet, which was a 
hazardous employment, and his hand froze so 
that the flesh sloughed off his fingers, and there 
was required the amputation of a portion of 
one finger, was, within the meaning and intent 
of the Michigan Workmen’s Compensation Act, 
an accidental personal injury arising out of 
and in the course of his employment, and hence 
was compensable where total or partial dis- 
ability ensued. There were no contradictory 
facts, and the sole question is whether the 
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above rule of law I claim to apply is the correct 
doctrine in this State” 

The principle involved is not new in this 
court. It was considered in Landers v. City 
of Muskegon, 196 Mich. 750, 163 N. W. 43, L. R. 
A. 1918A, 218, and Savage v. City of Pontiac, 
214 Mich. 626, 183 N. W. 798. We think these 
cases are controlling, and are not inclined to 
overrule them as suggested by counsel. 


The action is affirmed, with costs to the 
appellee. 


NOTE—Freezing as “Accident,” Under Work- 
men’s Compensation Acts.—This subject is 
treated quite fully by Mr. William R. Schneider 
in his excellent work on Workmen’s Compen- 
sation, commencing on page 369, of Volume 1. 

An employee, engaged in chopping wood and 
building a road, froze his thumb, necessitating 
its amputation. In the Minnesota Act it is 
provided that the word “accident,” as used in 
the act, unless a different meaning is indicated 
by the context, shall be construed to mean “an 
unexpected or unforeseen event, happening sud- 
denly and violently with or without human 
fault.” On certiorari to review an award of 
compensation in favor of the employee the 
Court, after remarking that freezing was a per- 
sonal injury within the meaning of the act 
without question, and likewise that it was 
obvious that it was an “unexpected and unfore- 
seen event,” said: 

“The difficult question is whether the re- 
quirement that the event be one ‘happening 
suddenly and violently’ excludes it. Freezing 
comes suddenly and violently as distinguished 
from gradually and naturally or in ordinary 
course. In common talk a sudden, or violent 
death is one occurring unexpectedly and not 
naturally or in the ordinary course of events. 
In some such sense the words are used in the 
statute. Their effect is not to exclude from 
accidental injuries all except such as result 
from physical force applied from without. It 
is suggested in argument that these particular 
words with others employed in the same con- 
nection were used in caution to exclude occu- 
pational and other diseases. Whether such is 
their effect is not for decision here. We think 
that a fair construction of the statutory defini- 
tion does not exclude freezing and we hold that 
it is a personal injury caused by accident 
within the meaning of the act.” State ex rel. 
Virginia & Rainy Lake Co. v. District Court 
St. Louis Co., 138 Minn. 131, 164 N. W. 585. 


It was held that where the evidence war- 
ranted a finding that the employee was exposed 
to materially greater danger of getting his 
hands frozen than the ordinary outdoor worker, 
that therefore the injury arose out of the em- 
ployment and was not merely a consequence of 
working out of doors in severe weather. Mc- 
Mahaman’s Case, 224 Mass. 554, 113 N. E. 287, 
12 N. C. C. A. 313. 

A woodsman misunderstood his orders, and 
then worked so hard to catch up that his feet 
perspired freely and then froze on the. way 
home. The Court held the injury “was proxi- 





mately caused by accident,” saying: “If the 
claimant while engaged in his work had wet 
his feet by stepping into a spring and freezing 
had resulted therefrom, it could scarcely be 
claimed that the injury was not proximately 
caused by accident.” Ellingson Lumber Co. v. 
Industrial Comm. of Wis., 168 Wis, 227, 169 
N. W. 568; 3 W. C. L. J. 215, 17 N. C. C. A. 1003. 


An employee, engaged in carrying coal from 
a wagon into customers’ houses, had his toes 
and fingers frost-bitten, making necessary the 
amputation of some of his fingers. It was held 
that the injury was accidental and arose out 
of the employment. Days v. Trimmer & Sons, 
176 N. Y. App. Div. 142, 162 N. Y. Supp. 603. 

A janitor froze his big toe while intermit- 
tently for one and one-half hours shoveling 
snow and attending to a fire in a furnace. The 
freezing of the toe resulted in the amputation 
of his leg. This was held to be an accident, 
as the employee was more exposed to the risk 
of freezing than the generality of workers, and 
the added risk was because of the character of 
the employment. State ex rel. Nelson v. D‘s- 
trict Court Ramsey Co., 164 N. W. 917, 138 
Minn. 260, 1 W. C. L. J. 97. 

An employee came home in the evening from 
work with his feet frozen. There was conflict 
in the testimony as to in which department of 
the defendant’s plant he had worked. The 
Court held that under the evidence, the frozen 
foot, which resulted in the employee’s death, 
might have been frozen while at work, while 
going to work, or any one of numerous plces. 
The judgment for the plaintiff was reversed. 
Davis v. Fowler Packing Co., 101 Kan. 769, 
168 Pac. 1111. 

While rolling logs in the woods on an excep- 
tionally cold day, a log roller froze his toes. It 
was held that he suffered an accidental injury. 
Link v. Millard, 4 N. Y. St. Dep. Rep. 385. 

An employee who froze his fingers while hir- 
vesting ice when the temperature was 30 de 
grees below zero, suffered an accidental injury. 
Cole v. Callahan & Sperry, 4 N. Y. St. Dep. 
Rep. 348. 

Where a workman froze his fingers on a 
moderately cold day there being no sudden 
drop in temperature, and he was exposed to 
only ordinary risk of the community, it was 
held that he did not suffer an accidental in- 
jury. Ketron v. United Railroads of San Fran- 
cisco, 1 Cal. I. A. C. Dec. 528; Laspada v. 
Public Service Ry. Co., 38 N. J. L. J. 102. 








NOTES OF PROFESSIONAL INTEREST 
NEW PUBLICATION 


We are in receipt of a copy of the first issue 
of Butterworth’s Fortnightly Notes, from Well- 
ington, New Zealand, published by the well- 
known firm of Butterworth & Company, London. 

The publishers are to be congratulated for 
undertaking a valuable work, and the Central 
Law Journal wishes the “Notes” every success. 
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1. Account, Action on—Labor Performed.—Where 
cause of action for labor performed and materials 
and supplies furnished as alleged was not liquidated 
nor proved by instrument in writing, it was not 
founded on open account, within meaning of Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 3712, relatin 
to suits on itemized sworn accounts, and verifie 
petition therein was not sufficient to support judg- 
ment by default.—Watson Co., Builders v. Bleeker, 
Tex., 269 S. W. 147. 


2. Allens—‘‘Merchant.”—A Chinese person, domi- 
ciled in the United States, who is a partner in and 
assistant manager of a large restaurant, who per- 
forms no manual labor, who orders goods and con- 
ducts the business when the manager is absent, is 
a “merchant,”’ within the meaning of Exclusion 
Act Nov. 3, 1893, i? (Comp. St § 4324).—Ex parte 
Wong Jun, U. 8S. D. C., 3 d. (2a) 502. 


3._—Ownership of Land.—Evidence held to sus- 
tain findings that transaction whereby land was 
purchased in name of corporation and stock there- 
of assigned to alien’s minor daughter was a mere 
subterfuge intended to evade Laws 1921. p. 156. 
prohibiting alien ownership of land, and that land 
was still owned and in control of such alien.— 
State v. Hirabayashi, Wash., 233 Pac. 948. 


4. Animals—Bailee’s Compensation.—Bailee of 
steer, through whose failure of control death re- 
sulted to bailee’s bull as a result of a fight between 
the animals, held not entitled to recover for loss 
of bull.—Groenhoff v. Whisler, Iowa, 202 N. W. 587. 


5. Associations—Capacity to Be Sued.—Defend- 
ant lodges which had ——— realty, erected 
building thereon, rented portions of same, and per- 
mitted default judgments to be taken on notes 
gy for money borrowed to aid in construction, 
eld estopped in garnishment pee after 
judgment to raise objection that they had not 
capacity to be sued, whether or not they were 
estopped under Code 1897, § 1636 (Code 1924, § 
8401), to deny corporate capacity.—Brooks v. Owen, 
Iowa, 202 N. W. 505. 


6. Automobiles—Bill of Sale.—P. L. 1919, P; 357, 
requiring seller of automobile to deliver bill of 
sale to buyer, held applicable to sale of automobile 
delivered to buyer on payment of small amount 
in cash and execution of checks for balance of 
price.—Van Houton v. Gizang, N. J., 127 Atl. 681. 


71.—Collision.—Evidence that defendant meetin; 
plaintiff drove across center of road and collid 
with cars being towed by latter, that last towed 


ota 28, 49, 53, 
, +7 61, 62 





car had spotlight, and that sunrise furnished light 
enough to see 150 to 200 feet ahead, held sufficient 
to —= verdict for plaintiff.—Trudell v. James 
Cape Sons Co., Wis., 202 N. W. 696. 


8.——Garage Owner's Liability—One invited to 
ride with owner of automobile, who went with 
owner to garage where car was stored and 2 
it while still in garage, held but licensee on —- 
rage premises, and not entitled to recover for in- 
juries sustained in elevator accident, in absence 
of reckless, wanton or willful conduct on part of 
Prep, gran are v. Huntley, Mass., 


9.—Towing Disabled Car.—Where defendant 
did not attempt to state any directions to party 
offering to tow her disabled car, and he did not 
consult her nor ask for any directions or consent 
to be governed by any if they were given, his re- 
lationship to defendant was that of an independent 
contractor, and not that of an employee for whose 
acts defendant was liable-—Walton v. Donohue, 
Cal., 233 Pac. 76. 


10. Bankruptcy—Goods on Consignment.—Agree- 
ment that goods should be delivered to retailer 
“on memorandum or consignment,”’ with right to 
demand their return on Monday of any week or 
option to receive invoice price, titie meanwhile to 
remain in wholesaler, held to create bailment, with 
option in wholesaler to convert it into sale, good 
as against retailer’s creditors on his bankruptcy, 
in absence of fraud.—In re Klein, U. S. C. A., 3 
Fed. (2d) 375. 


11.— Provable Debt.—Judgment founded on a 
tort is provable under Bankruptcy Act, § 63a (1) 
being Comp. St. § 9647, providing that ‘“d 
which are “a fixed liability, as evidenced by a 
judgment * * * absolutely owing at the time of 
the filing of the petition,’” may be proved, in view 
of section 1 (11), being Comp. St. § 9585, defining 
“debt” to include “any debt, demand or claim 
provable in Lge and sections 1 (15), 3b 
Comp. St. §§ 9585, 9587, and section 17 (2), being 
‘omp. St. 1918, —s St. Ann. a. 1919, § 9601. 
—Lewis v. Roberts, U. 8S. S. C., 45 Sup. Ct. 357. 


12.—Rent Under Lease.—Rent which may ac- 
crue under the terms of a lease for the unexpired 
term subsequent to bankruptcy of the lessee is not 
a debt provable equine his estate.—In re Cushman, 
U. 8S. D. C., 3 Fed. (2d) 449. 


13. Banks and Banking—Deposit.—‘In order to 
create a deposit which will be protected by the 
uaranty law, as the term ‘deposit’ is understood 
n section 8033, Comp. St. 1922, it is necessary that 
money or its equivalent shall in intention and 
effect be placed in or at the command of the bank 
under circumstances which do not transgress 
specific limitations of the bank feereny law.” 
State v. Farmers’ State Bank, 111 Neb 11.7, 196 N. 
ua mee v. Gross State Bank, Neb., 202 


14.——Certificate of Deposit.—The fact that the 
certificate of deposit issued in the name of the 
two ons who were in fact executors of the 
articular estate to which the funds in fact be- 
longed described them solely as “executors” is a 
circumstance which may be considered by the jury 
as tending to establish knowledge by the bank t 
the funds were trust funds, but it does not as a 
matter of law conclusively establish such knowl- 
edge. See, in this connection, American National 
Bank v. Fidelity & Deposit Co., 129 Ga. 126, 58 
S. E. 867, 12 Ann. Cas. 666.—Farmers’ & Merchants’ 
Bank v. Willie, Ga., 126 S. E. 899. 


15.——Draft.—Where bank authorized poultry 
buyers to check on bank for poultry, buyers’ drafts 
on commission merchants to whom poultry was 
oy to be turned over to bank in settlement of 
checks, 
trust in favor of payees of checks, 
not refuse payment of checks and 
of drafts to buyers’ indebted 
Bros. v. Burnett, Tenn., 269 S. W. 


16.——“Left for 
were deposited wit! 


Safekeeping.” — bonds 
h bank for safekeeping and 
stolen 7 cashier without knowledge of bank 
board o 


or 
directors, bank held not liable, unless 
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negligent in employement or retention of -cashier. 
oT re ps First Nat. Bank of Wrightstown, N. J., 
1 b q 


17.—Stockholders’ Liability—In an action by 
the receiver against stockholders to realize upon 
the superadded liability, under section 5168 of the 
Compiled Laws of 1913 and chapter 53 of the Ses- 
sion Laws of 1919, a stockholder may not offset 
the indebtedness owing to him by the bank.— 
Reimers v. Larson, N. D., 202 N. W. 653. 


18. Bills and Notes—Accommodation Paper.— 
Domestic manufacturing corporation is without 
authority to sign or indorse accommodation paper, 
but it is liable thereon to holder without notice.— 
Rosenberg v. Bekenstein, N. Y., 208 N. Y. S. 309. 


19.—Failure of Consideration—That one who 

gave option to purchase land has not merchant- 

able title does not work failure of consideration of 

note given in payment for such option by a subse- 

quent —= of it.—Ratcliff v. McIlhenny, La., 
0. & 


20.—Liability of Endorsers.—As holder could 
under G. L. c. 231, § 4, sue in one action all or 
any indorsers of note, plaintiff's failure to take 
proper steps to secure judgment against prior 
indorser or her estate did not discharge second 
indorser.—Finance Corporation of New England v. 
Parker, Mass., 146 N. E. 696. 


21. Notice of Dishonor.—President of corpora- 
tion executing note indorsed by him held not per- 
son to whom deemed presented for payment with- 
in Negotiable Instruments Act. § 115 (Vernon's 
Ann. Civ. St. Supp. 1922, art. 6001—115), so as to 
dispense with requirement of notice of dishonor.— 
Farmers’ & Mechanics’ Nat. Bank v. Head, Tex., 
268 S. W. 992. 


22. Brokers—Splitting Commission—Real Prop- 
erty Laws, § 442, prohibiting splitting commissions 
on realty transactions with others than licensed 
brokers or salesmen, held not unconstitutional as 
depriving person of right to contract with refer- 
ence to his property.—J. L. Holding Co. v. Reis, 

208 N. Y. S. 560. 





23. Carriers of Goods—Delivery.—Where seller, 
on discovering that person who wrote letter order- 
ing goods falsely represented his identity, notified 
earrier, two days after delivery to carrier, to stop 
shipment from New York to California, carrier was 
negligent in delivering goods to consignee, en- 
titling seller to recover.—Bond Trouser Co. v. 
American Ry. Express Co., N. Y., 208 N. Y. S. 643. 


24.——Publication of Rate.—If carrier makes a 
contract to deliver within a particular time, it 
must publish a rate for such service open to all, 
otherwise it extends an advantage to one not ex- 
tended to all, in violation of Elkins Act Feb. 19, 
1903, § 1 (1) (U. S. Comp. St. § 8597), amending 
Act Feb. 4, 1887.—Eastern Shore of Va. P. Exch. 
v. New York, P. & N. R. Co., Va., 126 S. E. 674. 


25. Carriers of Passengers—Waiting Between 
Trains.—A passenger on a railroad whose point of 
destination is on the line of a connecting carrier 
who is traveling on a through ticket calling for 
immediate and continuous passage through to 
destination upon the next train of the connecting 
earrier leaving the junction point for the point of 
destination, still preserves his status as a passen- 
ger when, after leaving the train at the junction 
point, he continues to wait there in the waiting 
room of the depot for the purpose of continuing 
his journey in accordance with the terms of his 
contract of passage upon the next train of the 
connecting carrier. Riley v. iT . etc., R. 
Co., 133 Ga. 413, 65 S. E. 890, 24 L. R. A. (N. 8S.) 
$79, 18 Ann. Cas. 208, 10 C. J. 630.—Mooneyham v. 
Nashville, C. & St. L. Ry. Co., Ga., 126 S. B. 736. 


26. Commerce—Bridge Tolls.—A State has no 
power to regulate tolls upon a bridge connecting 
such State with another State.—Burkburnett 
Bridge Co. v. Cobb, Okla., 233 Pac. 462 


27. Constitutional Law—Suspension of Sentence. 
—Where a youth has been sentenced for an offense 
imposing confinement in the penitentiary for a 
term of two years and such sentence is suspended 





during good behaviour under the provisions of sec- 
tions 2803 and 2804, Compiled Statutes 1921, the 
language ‘“‘to report to the judge of the court 
wherein convicted, at each succeeding term durin 
the pendency of said judgment, or when require 
by the court or judge,’ imports that the sentence 
can be revoked only within the period imposed in 
the sentence, and that a revocation of a parole 
after that period is ineffective, and after that 
period the court is without power to enforce the 
original judgment. (a) These statutes held con- 
stitutional as not being an invasion of the par- 
doning power.—Ex parte Eaton, Okla., 233 Pac. 781. 


28. Contracts—Rescission.—In selling street car 
advertising, false representations that the space is 
so valuable and so much in demand that there is 
a constant ‘‘waiting list’’ of customers for it, and 
that it can be disposed of at the stated price any 
time “in a minute,”’ may constitute fraud and jus- 
tify a rescission by the party thereby fraudulently 
induced to purchase space.—Barron G. Collier, Inc. 
see & Sons Baking Co., Minn., 202 N. W. 


29.——‘‘Valuable Consideration.’””—A valuable 
consideration to support a contract need not be 
one translatable into dollars and cents; it is suffi- 
cient if it consists of the performance, or promise 
thereof, which the promisor treats and considers of 
wo . re Griswold’s Estate, Neb., 203 


30. Corporations—Dividends.—Directors have dis- 
cretion to declare when and to what extent divi- 
dends may be paid, when there is surplus consist- 
ing of stock in another corporation or otherwise; 
but they must exercise power in good faith, and 
their action, even if lawful, may be restrained, if 
corporate purpose is not served.—Liebman v. Auto 
Strop Co., N. Y., 208 N. Y. S. 589. 


31.——Judgment Creditors’ Rights.—That default 
judgment against corporation is not subject to 
collateral attack, does not preclude examination of 
its basis as affecting judgment creditors’ rights to 
enforce it against stockholders as distributees of 
corporate assets.—Wabash Ry. Co, v. Iowa & S. 
W. Ry. Co., Iowa, 202 N. W. 595. 


32. Customs and Usages—Mode of Settlement.— 
On claim that car of lumber was not entirely up 
to grade, evidence that customary mode of settle- 
ment was to allow seller to make good discrepancy 
by replacing lumber rejected, or allowing credit 
for difference in value,:at buyer’s option, should 
have been admitted, as explanation of term in 
written contract ‘grade and count guaranteed,” 
which would otherwise be meaningless.—Way v. 
Kirkpatrick Lumber & Timber Co., Ala., 103 So. 94. 


33. Federal Employers’ Liability Act—Repairing 
Bridge.—Where defendant railway was an inter- 
state carrier and servant at time of injury was 
engaged in repairing a bridge for use in inter- 
state traffic, servant was engaged and railway was 
employed in ‘interstate commerce,’”’ and federal 
Employers’ Liability Act (U. S. Comp. St. §§ 8657- 
8665) was controlling.—Illinois Cent. R. Co. v. 
Stovall, Ky., 268 S. W. 1113. 


34. Food—Liability of Manufacturer.—Manufac- 
turer of pie, which made its own crust, but bought 
filling, held responsible for finished product, al- 
leged by plaintiffs to have contained deleterious 
and poisonous matter.—Sullivan v. Manhattan 
Market Co., Mass., 146 N. E. 673. 


35. Fraudulent Conveyances—Homestead Right. 
—Where debtor sold house in city in which he had 
been living four years to sister, and returned, as 
he had always intended, to farm claimed as home- 
stead, sale of city house held not presumed to be 
a fraud on creditor subsequently obtaining judg- 
ment, being strictly within his he though put- 
ting creditors at disadvantage.—Illinois Oldsmobile 
Co. v. Miller, Iowa, 202 N. W. 751. 


36. Highways—Liability of Landowner.—Land- 
owner held liable for injury to traveler on high- 
way, caused by negligent removal of tree abutting 
nighway by one to whom he sold it having duty 
to see that persons in lawful use of highway were 
not injured by any use of his premises, which, by 
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its nature, might imperil travelers.—Ver-Vac Bot- 
tling’ Co. v. Hinson, Md., 128 Atl. 48. 


37. Insurance—Change of Beneficiary.—Bene- 
ficiary, preventing indorsement of change of bene- 
ficiary on policy by fraud and deceit and conceal- 
ing policy, cannot claim proceeds because of ab- 
sence of such indorsement, where insured has done 
all in his power to effect the change.—New York 
Life Ins. Co. v. Rose, Cal., 233 Pac. 343. 


38.— Death of Beneficiary.—Proceeds of a fra- 
ternal benefit insurance certificate of a society, 
governed by Code 1923, § 8439 et seq., were paya- 
ble to estate of insured, where beneficiary died be- 
fore insured, and no change was ever made in 
policy; beneficiary acquiring no vested interest in 
policy until death of insured.—Ex parte Mosaic 
Templars of America, Ala., 103 So. 65. 


39.——Notice of Cancellation.—Oral testimony 
that no cancellation notice was found among the 
policy holder’s papers after his death is not suffi- 
cient to overcome the statutory evidence that 
notice was duly given.—Sanders v. Bank Savings 
Life Ins. Co., Kan., 233 Pac. 1017. 


40.—Occupation.—That what insured was doing 
when killed at railroad crossing, driving an auto- 
mobile with some material for enlarging his 
father’s garage, was a violation of accident policy, 
held not clear under any aspect of the case; there 
being nothing in any of the schedules with which 
to compare his occupation as stated in policy.— 
Norlund v. Reliance Life Ins. Co., Pa., 128 Atl. 93. 


41.——Proof of Loss.—When the insured is a 
partnership, and the proof of loss is signed by the 
partnership name, by an authorized agent who also 
verifies the proof of loss, the insurer waives the 
requirement of the policy that the proof must be 
sworn to by the insured, when the only objection 
made is that the proof is not signed by the insured. 
—Reineke v. Commonwealth Ins. Co. of New York, 
N. D., 202 N. W. 657. 


42.——Policy on Convict.—In view of Code 1919, § 
4228, permitting recovery on policy issued on life 
of one sentenced to life imprisonment is not 
against public policy, where premiums were col- 
lected on such policy for several years without 
Se ceo v. Provident Relief Ass'n, Va., 


43.—Rejected Claims.—Where insured's claim 
under accident policy was rejected, without inves- 
tigation, on ground that policy had been canceled. 
insured was not required to do useless act of filing 
proof of loss, or of otherwise complying with policy. 
—Grossman v. London Guarantee & Accident Co., 
N. Y., 208 N. Y. S. 582. 


44.——‘“'Vested Interest.’-—Where by the terms of 
a life policy the beneficiary may be changed at 
the will of the insured, the beneficiary named has 
no ‘vested interest’”’ therein, which means a future 
interest not dependent on an uncertain period or 
event, or a fixed present right of future enjoyment. 
—In re Whiting, U. S. D. C., 3 Fed. (2d) 440. 


45.—War Risk Policy.—In suit on war risk in- 
surance policy, evidence that insured stated that 
paper signed by him was to transfer insurance to 
his wife, which he said he was going to mail, but 
which never reached the War Department, and 
contents of which were not further proven, held 
insufficient to show actual written direction by in- 
sured making wife beneficiary.—Layne v. United 
States, U. S. C. C. A., 3 Fed. (2d) 431. 


46. Internal Revenue—‘‘Floor Tax.’”—Manufac- 
turer, who gy $1.25 per thousand stamp tax, 
under Rev. St. § 3394 (Comp. St. § 6204) and 80 
cents per thousand stamp tax, under Act Oct. 3, 
1917, § 400, and a 95-cent per tho d ‘floor tax,” 
under Act Feb. 24, 1919, §§ 700, 702 (Comp. St. Ann. 
Supp. 1919, §§ 6204c, 6204d), and on cigarettes, 
later exported, held entitled, under Rev. 4 . 
as amended by Act March 1, 1879, § 16 (Comp. St. 
§ 6195), to recover as a drawback total of $3 per 
thousand, so paid, ay. in view of Act b. 
24 q 1310 id omp. St. Ann. Supp. 


. 1919 being 
1919. § 6371%k.—United States v. P. Lorillard Co., 
U. 8. S. C., 45 Sup. Ct. 359. 





47. Joint Adventures—Development of Land.— 
Agreement of four parties to purchase, develop, and 
resell tract, through medium of corporation to be 
formed, each member to contribute share of capi- 
tal, held joint adventure.—Turtur v. Issermam, N. 
J., 128 Atl. 151. 


48. Joint-Stock Companies and Business Trusts 
Liability of Stockholders.—Purchaser of stock of 
unincorporated trust association who was not pre- 
viously a stockholder, held not bound by articles 
of association exempting stockholders from per- 
sonal liability so as to preclude recovery from them 
on note given pursuant to agreement to repur- 
chase his stock.—Mims v. Stephens County-Ranger 
Oil Co., Tex., 268 S. W. 1014. 


49. Landlord and Tenant—Future Crops.—The 
rights of a landlord to future crops under a mort- 
gage clause in a lease not filed are postpone’ to 
the rights of a subsequent purchaser in good faith 
under section 8345, G. S. 1923.—Griffin v. Minnesota 
Sugar Co., Minn., 202 N. W. 445. 


50.—tTenant’s Negligence.—Owner of hotel was 
not responsible for negligence of tenant in ch e 
of hotel in failing to use means provided for mak- 
ing openings of building safe.—Wilkerson v. Brin, 
Tex., 268 S. W. 1010. 


51. Master and Servant—Negligence of Auditors. 
—Stockbrokers, who suffered large loss through 
fraud of employee in making unauthorized pay- 
ments, concealed by falsification of books, held not 
entitled to recover from auditors retained to audit 
books, because of their negligent failure to dis- 
cover loss, where brokers could have discovered 
loss by exercise of reasonable supervision.—Craig 
v. Anyon, N. Y., 208 N. Y. S. 259. 


52.—Tort of Servant.—In joint action against 
master and servant for damages for tort committed 
by servant, where there is evidence of master’s 
negligence, independent of any negligence of 
servant, verdict for servant does not release mas- 
ter.—Curtis v. Puget Sound Bridge & Dredging 
Co., Wash., 233 Pac. 936 


53. Truck Driver.—A fuel dealer hired a truck 
to deliver coal. He agreed to pay the owner of 
the truck $1 a ton for his services. The owner's 
son, who drove the truck, was told to come to the 
dealer’s yard every morning until there were no 
more orders to be filled by him. On a certain day 
the son delivered a load of coal, collected the 
price, and went home for the night. The next 
morning, while on his way to the yard to turn in 
the delivery slips and the money and to haul more 
coal, he had a collision with a motorcycle and in- 
jured the rider. Held that the jury might find 
that the driver of the truck was acting in the 
course and within the scope of his employment 
and that the fuel dealer was chargeable with the 
conse juences of the driver’s negligence.—Elliason 
vy. Western Coal & Coke Co., Minn., 202 N. W. 485. 





54. Municipal Corporations—Defective Sidewalk. 
—Pedestrian, crossing street after dark at other 
place than crossing, and injured in stepping from 
curb to defective sidewalk, held not ene by 
reason of failure to use lighted crossing; being 
immaterial where ery, occurred on and by reason 
of defective sidewalk.—Foster v. City of iladel- 
phia, Pa., 128 Atl. 100. 


55.——Zoning Orginance.—Proayisions of city or- 
dinance, regulating and restricting uses of prop 
in residence districts, held void as -deprivi rop- 
erty owners of constitutional rights and privileges 
without justification by, or requirement that re- 
strictions be based on, considerations of public 
welfare, security, health, and morals.—Goldman v. 
Crowther, Md., 128 Atl. 50. + 


66.—Zoning Ordinance.—Ordinance establishing 
zoning line between residence and business prop- 
at, a te * a ons yas La 

oner, an ng prac’ impossible 
erect residence thereon, and ns it absolute 
impossible to erect residence with set-back of 
feet as required thereby, is unreasonable, as not 
being well-considered plan required y statute.— 
Const. Co. v. Burden, N. Y., 208 N. Y. 


57. Negligence—Elevator.—Where elevator on 
which plaintiff was injured was instrumentality 
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furnished by defendant for use of plaintiff, and 
under defendant’s control, and it was shown that 
elevator fell because chain broke, but evidence was 
conflicting as to cause of chain breaking, and 
strength of chain was not shown, nor was chain 
examined, held that doctrine of res ipsa loquitur 
applied, and burden was on defendant to ex n 
cause of elevator’s fall.—Artificial Ice & Cold Stor- 
age Co. v. Waltz, Ind., 146 N. E. 826. 


68. Principal and Agent—Bank Deposits.—Bank 
which wrongfully credited to agent’s personal ac- 
count paper payable to principal and indorsed by 
agent in unauthorized manner, held not liable to 
principal on default of agent, where remittances 
to principal from such account were in excess of 
amount of paper so deposited.—Armour & Co. v. 
Bank of Lynch, Ky., 268 S. W. 1091. 


59. Railroads—Blocking Crossing.—A railroad is 
not liable for loss of a ——s by fire because 
crossing was temporarily blocked by freight train 
taking water, requiring fire apparatus to make de- 
tour and consequent delay of about three minutes. 
—Boutte v. Morgan's Louisiana & Texas R. 3 
S. Co., La., 103 . 158 


60.—Crossing Safeguards.—A railroad company, 
which has assumed the duty of maintaining tes 
or chains at a highway crossing, and of providing 
a watchman to operate the same, cannot avoid 
laibility for failure to close the crossing on the 
aproach of a train, on the ground that it was 
under no legal obligation to so protect the coun 
—American R. Co. of Porto Rico v. Ortega, U. 8. 

. C. A., 3 Fed. (2d) 358. 


61.—Crossing.—When all the facts disclosing 
how collision between bus and train at crossing 
occurred were submitted to jury, the statutory pre- 
sumption of negligence caused by the running of 
cars and the presumption in favor of the railroad 
that it was obeying the law disappeared from the 
case, leaving jury to decide issue on testimony 
alone, though burden of proving his case as @ 
whole still remained in plaintiff—Grantham v. 
Gulf & S. L. R. Co., Miss., 103 So. 131. 


62. Sales—‘‘Express Warranty.’’—Representation 
by seller of scales that scales were always tested 
before leaving the factory, and that seller had not 
had any complaints of inaccuracy of scales pre- 
viously sold, held not an express warranty that 
scales sold to buyer would weigh accurately or cor- 
| Saas Bros. & Co. v. Everett, Miss., 103 


63.——Tender.—Where seller contracted to ship 
tin in October, tender of tin shipped in September 
was permissible, because government embargo pre- 
vented performance of contract according to its 
terms, where contract provided for such even- 
tuality.—Winter v. Kahn, N. Y., 208 N. Y. S. 603. 


64. Searches and Seizures—Validity of Warrant. 
Validity of search warrant depends on_ showing 
probable cause supported by oath or affirmation, 
under Const. art. 1, § 8, warrant being ex parte 
proceeding in derogation of personal liberty, and 
may not issue upon an affidavit based on mere 
belief.—Burtch v. Zeuch, Iowa, 202 N. W. 6542. 


65. Specific Performance—Building Restrictions. 
—Building restrictions were not shown as matter 
of law to have been waived or surrendered, though 
they were violated in a number of instances, in 
tract where lot was located, where there were no 
violations in block in which lot was located, and 
persons owning lots therein were not in any way 
injured or affected by violations.—Bealmear v. 
James, Md., 128 Atl. 40. 


66. Statutes—Public Purpose.—Chapter 269, 
Laws of 1923, adopting the ‘‘area plan’ for sup- 
pressing tuberculosis among cattle, does not vio- 
late the constitutional provision forbidding taxa- 
tion for private purposes; nor the provision requir- 
ing taxation to be uniform on the same class 0 
oubjocts; nor the provision forbidding the State 
to engage in internal improvements; nor the pro- 
visions securing ual protection of the laws.— 
Schulte v. Fitch, nn., 202 N. W. 719 


67. Subrogation—Surety’s Dighte.— Suny has 
no right of subrogation unt!l claim on which he is 
surety has been paid in full or otherwise entirely 





satisfied.— Westinghouse Electric & pty Co. Vv. 
Fidelity & Deposit Co., Mass., 146 N. E. 711. 


68. Taxation—Weighing Scale.—A weighing scale 
operated automatically by the weight of the arti- 
cle to be weighed resting on the —. or plat- 
form, held not a “computing machine” or ‘‘calcu- 
lating machine” within Gen. Revenue Act of 1919, 
as amended by Acts 1921, c. 108 or Gen. Revenue 
Act 1923, and a tax levied against complainant for 
selling such weighing scale was unauthorized; an 
“adding machine”’ being a mechanical device which 
necessarily must be operated by a person, and 
which is set in motion by operator punching keys 
or pulling lever, which action sets in motion cer- 
tain machinery which makes the additions, and 
which by another manipulation of the keys or the 
pull of the lever gives the grand total of the fig- 
ures, the result being produced by the operator 
and not by the volun act of the machine.— 
Toledo Scale Co. v. Hill, Tenn., 269 S. W. 25. 


69. Telegraphs and Telephones—Mental Suffer- 
ing.—Recovery is allowed in telegraph and tele- 
phone cases for mental suffering, if accompanied 
by breach of contract.—Gardner v. Cumberland 
Telephone Co., Ky., 268 S. W. 1108. 


70. Warehousemen—Safety Deposit Boxes.—Con- 
tract by which depositary “assumed no Iiability 
for any loss or —, that might occur” m 
safety deposit boxes, if construed to limit liability 
of depositary for its own pegeesace. was ineffec- 
tive, since law fixes such liability.—Sporsem v. 
First Nat. Bank, Wash., 233 Pac. 641. 


71. Wills—Denial of Probate.—That a will is 
executed in violation of a contract which called for 
a different testamentary disposition affords no 
ground for denial of probate thereof.—In re Berry’s 
Estate, Cal., 233 Pac, 330. 


72.  Workmen’s Compensation—Bankruptcy of 
Employer.—Where the employer is adjudged a 
bankrupt by the federal court, and trustee been 
appointed and qualified, prior to the date of the 
injury of the claimant in the course of his employ- 
ment, and no notice to terminate the policy has 
been given, as provided by the policy and the 
statute, the employer and insurance carrier cannot 
escape liability by a provision in the policy for 
terminating the same immediately upon assign- 
ment or transfer of the interest of the employer, 
whether voluntary or otherwise; such provision 
being contrary to section 7311, C. O. S. 1921, part 
of the Workmen’s Compensation Law.—Home Pe- 
troleum Co. v. Chipman, Okla., 233 Pac. 738. 


73.——Injury at Play.—Injury to messenger boy 
in playful attempt to climb fire escape on building 
near place of employment, held not compensable 
under Workmen’s Compensation Act, though no 
rule had been adopted prohibiting boys from play- 
ing on fire escape.—Western Union Telegraph Co. 
v. Owens, Ind., 146 N. E. 427. 


74.——Taxicab Driver.—Driver of taxicab, collid- 
ing with and damaging another automobile, held 
employee of taxicab company, though paid by com- 
missions on each job and using and maintaining 
his own automobile.—Lasser v. Stamford Transit 
Co., Conn., 128 Atl. 117. 


75.— Number of Employees.—Since acceptance 
of Workmen’s Compensation Act, pt. B (Gen. St. 
1918, §§ 5341-5390), is the rule, and exemption due 
to regular ga tame of less than five men, the 
exception, a claimant, though having burden of 
proof, is deemed to have sustained such burden 
as relates to number of employees unless it ap- 
pears from facts found that less than five men 
were regularly employed.—Green v. Benedict, 
Conn., 128 Atl. 20. 


76.——‘“Regular Business.’-—Where s r refin- 
ing company controlled wharf where products and 
material were received and moved, but had no 
control of loading or unloading. such services _ be- 
ing performed by employees of a stevedore firm, 
held that labor performed by such employees was 
not ‘ business” of refini company, with- 
in Workmen’s Compensation Act June 2, 1915, arti- 
ele 2, 203, article 3, § 302 (b) (Pa. St. 1920. 
21926, 21989), and article 1, § 106 (section 21921), 
does not alter situation.—Mt v. Penns 
Sugar Co., Pa., 127 Atl. 780. 
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